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Introduction

Despite the effort to control intellectual prop-
erty (IP) globally, ideas, creative works, and 
inventions do not respect national borders 
and in many ways cannot respect them. 
While it is certainly possible to develop 
methods to stop a pirate book or video game 
publisher, how does one stop people from 
being inspired by seeing the works of others, 
or from viewing different types of innova-
tions, and then wanting to emulate, copy, or 
produce these things themselves? And yet, in 
the face of such global inspiration, the his-
tory of international intellectual property and 
its protection is the history of expanding 
property rights and broadening efforts to 
curb and control the mechanisms for sharing 
at the global level (Halbert, 1999). The fram-
ing justification for international intellectual 
property protection has its roots in protecting 
what we call IP from being stolen by foreign-
ers who ‘take’ the ideas, inventions, literature 
and technologies that have been developed in 
a nation-state not their own. Sovereign law 
stops at the border but because commercial 
goods and ideas travel beyond these borders, 
an international system to protect the ‘prop-
erty’ of nationals quickly becomes relevant.

Despite the myriad international regula-
tions promulgated to protect products of the 
mind over the last century, these efforts have 
not managed to halt the flow of ideas across 
borders. In an attempt to control the flow of 
ideas across borders, debates about the pro-
tection of IP internationally are wrapped into 
discourses of national competitiveness, cul-
tural preservation and commercial exploita-
tion. Those producing what they see as their 
IP have long sought to establish firm bound-
aries over how ideas, art, literature, and other 
creative and innovative works are used and 
circulated globally. The words used to justify 
international intellectual property protection – 
piracy, theft, ownership, and the concept of 
intellectual property itself – are not neutral, 
but already carry with them a set of assump-
tions about what is at stake on the global 
table. Intellectual property isn’t tangible but 
the use of the word ‘property’ to describe 
these limited monopoly licences has made 
what was a metaphor into a reality.

While IP law is often categorized as an 
arcane body of law, better left to patent and 
copyright attorneys, these legal regimes are 
relevant to our everyday lives. Global IP 
laws, whether in the form of patents, trade-
marks, copyrights, geographical indications, 
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or the many sui generis regimes that protect 
things like seeds, integrated circuits and soft-
ware, are integrally linked to the possibilities 
of global economic development and social 
justice for the global south. As Madhavi 
Sunder states in her recent book on intellec-
tual property:

Intellectual property laws bear considerably on 
central features of human flourishing, from the 
developing world’s access to food, textbooks, and 
essential medicines; to the ability of citizens every-
where to participate democratically in political and 
cultural discourse; to the capacity to earn a liveli-
hood from one’s intellectual contributions to our 
global culture. (Sunder, 2012: 4)

Intellectual property is the underlying legal 
scaffolding upon which creations are shared, 
technology is transferred, and art is inspired. 
Thus, the trajectory and scope of interna-
tional intellectual property regulation should 
be clearly understood by any scholar inter-
ested in globalization.

In this chapter I want to build an analysis 
of how IP, and the many things it protects, 
moves from what we call international in 
scope to something we call global in scope. 
While the two concepts clearly overlap, the 
idea of globalization provides us with a con-
ceptually different lens through which to 
study and understand issues of intellectual 
property. It allows us to ask different ques-
tions than those that are central to the concept 
of international law. At its most basic level, 
while international law and the process of ne-
gotiation remains centred in the nation-state, 
the concept of globalization seeks to tran-
scend state-based analysis. Manfred Steger 
defines globalization as, ‘a set of social 
processes that appear to transform our pres-
ent social condition of weakening national-
ity into one of globality’ (Steger, 2010: 10). 
The key to understanding globalization is to 
understand it as a constantly moving set of 
processes. Furthermore, as Steger notes, ‘old 
geographical scales that distinguish sharply 
between local, national, regional, and glob-
al no longer work in a complex, networked 

world where these scales overlap and inter-
penetrate each other’ (2010: 11).

The focus of this chapter is to elaborate on 
the complexities of how laws made by states 
to protect their domestic products internation-
ally have become something more – a global 
system that transcends the state and reconfig-
ures the way we understand the issue of IP in 
terms of spatiality, power and control. This 
chapter will first introduce the basic concepts 
relevant to the primary forms of intellectual 
property – copyright, patents and trademarks. 
The second part of the chapter will discuss 
the key treaties and agencies that establish 
the international norms for IP, while trying 
to avoid delving too deeply into the long 
history of international intellectual property 
law. There is a broad literature available on 
the history and scope of international intel-
lectual property upon which this essay will 
draw (Bird, 2008; Gervais, 2003; May and 
Sell, 2006; Netanel, 2009: Oxfam GB, 2002; 
Ryan, 1998; Sell, 2003; Yu, 2004). The final 
section will look at IP through the frame of 
globalization and the tensions made visible 
in the intellectual property landscape when it 
is viewed through the lens of globalization.

The Basics of Intellectual 
Property Rights

As those with an interest in developing the 
international structures of IP recognize, crea-
tive and innovative work is intensely glo-
balized because ideas have never respected 
the boundaries of the nation-state. The pro-
cesses of cultural exchange may be volun-
tary, inadvertent or casual; they may be 
coercive and colonial or some combination. 
No matter the conditions through which con-
tact occurs, humans through their interac-
tions with each other spread ideas, innovations 
and art. Picasso’s exposure to African art, for 
example, influenced his own art and by 
extension modern European art (Meldrum, 
2006). Any number of foreign students 
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coming to the United States to study will 
return to their home countries with new cul-
tural influences and ideas. One cannot over-
estimate the power of American hip hop as it 
has transited the globe and adapted to numer-
ous local cultures (Haupt, 2008; Kato, 2007). 
The colonial journeys of the past and the 
history of international trade more generally 
have created cultural intermingling that, 
while generally ignoring the contributions of 
those not from the West, have allowed for 
significant changes in the lives of everyone 
living on the planet (Coombe, 1998; Cowen, 
2002; Smith, 1999).

Within the modern context, the flow of in-
tangibles in the form of products based upon 
ideas and innovations has meant that at least 
two things must happen in order to make a 
profit. First, intangibles such as music, art 
or invention must be made into commercial 
products that can be bought and sold in some 
sort of physical form. Once in a tangible 
form – a CD, a piece of software in a box, 
an iPod, or a book – it is easy to apply tradi-
tional property rights to the tangible product. 
However, the key to owning IP is to create a 
property right in the intangibles captured by 
the tangible product. Extending ownership 
over something that can be copied and flows 
so easily has been the central challenge of the 
digital age and was recognized as such from 
very early in the process (Barlow, 1992). 
Thus, in the digital age, the copyright owner 
continues to ‘own’ the music on an iPod or 
CD, the software even after it has been down-
loaded, or the content of the book even after 
it has been purchased by the consumer. The 
consumer may own the package the item 
came in, but is not free to reproduce copies 
of the original work.

While you may sell the original copy of a 
book or a CD you have bought, you may not 
make additional copies of it, keep your initial 
purchase and sell or share the other copies. 
While you can listen to the music on your 
iPod, you cannot legally share additional 
copies of that music with others without the 
copyright owner’s permission. Anyone who 
has read the licensing agreement attached to 

the digital download of virtually any copy-
righted work knows that consumers today 
purchase a licence to use the property of a 
company under the rules they have provided, 
but they do not purchase the item itself.

A typical commercial property transaction 
conveys property from a seller to a buyer af-
ter the sale of the item. Intellectual property 
is, however, a type of property that remains 
with the IP owner, even after a purchase has 
been made. For many people, who assume 
when they buy something that it is theirs to 
do what they want with, wrapping their heads 
around how intellectual property is different 
from tangible property is difficult. As a law 
designed to restrict the production of more 
copies, copyright law extends its reach over a 
product well after the product has been sold. 
All other forms of intellectual property in-
cluding patent law and trademark law offer 
extensive control to the IP owner, effectively 
prohibiting the use and reproduction of the 
item without authorization. While the cul-
tural, technological and innovative products 
protected by copyright, patents or trademarks 
flow seemingly freely throughout the culture, 
their use and reproduction is legally protect-
ed and strictly enforced.

The politics of the digital age has been the 
politics of an expanding property rights dis-
course (Halbert, 1999). From the nineteenth 
century onwards, the trajectory of intellec-
tual property has been towards a propertiza-
tion and internationalization of culture (Löhr, 
2011: 33–4). The emergence of a system of 
international intellectual property protec-
tion in the nineteenth century allowed states 
to regulate culture and knowledge under the 
terms of property (Löhr, 2011: 34). Once the 
creation of property rights in intangibles has 
been established, the second step is to create 
the legal architecture that can protect these 
products as they are exchanged. In fact, pro-
tecting IP can only be done through the law, 
given the nature of intangibles. However, 
there is no universal agreement on how to 
draw the lines of protection, what should 
be protected, and how long that protection 
should last. Thus, there is an ongoing struggle 
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playing out at the global level over how much 
ownership should be exerted over intellectual 
property. This struggle will define how prod-
ucts of the mind will be exchanged well into 
the future.

International regulation of what is called 
intellectual property rights (IPRs) revolves 
around where to draw the line between what 
can be owned and what can be freely used 
without the permission of the copyright or 
patent owner. Drawing this line is not easy. It 
is a deeply political process that has signifi-
cant implications for economic development, 
creativity and innovation. Draw the line too 
broadly around ideas and monopoly own-
ership stifles innovation and IP owners are 
given the legal ability to ignore the intercon-
nectedness of all creative work and the source 
from which they acquired their own inspira-
tions in favour of rigid property protections. 
Draw the line too loosely and one establishes 
a highly competitive landscape where the 
possibility of profit might be sacrificed to the 
quick pace of innovation and where many ar-
gue there will be no time to recoup the costs 
of innovation because the lead time and costs 
of original production for a new drug, piece 
of software, or movie far outweigh the ease 
with which it can be copied and enter the 
broader flow of ideas detached from its origi-
nal innovator.

At the international level, copyrights and 
patents are limited and time-dependent. 
Copyright lasts for a minimum of the life 
of the author plus 50 years, according to 
international convention. Many countries, 
however, have longer terms, with the life of 
the author plus 70 years being most com-
mon. After that time, the copyrighted work 
enters what is called the ‘public domain’, 
and can be used without the permission of 
the original copyright owner. Works in the 
public domain can be modified, characters 
can be used for different creative storylines, 
and the work itself can be directly copied 
and produced without the permission of the 
copyright owner. One reason there are so 
many adaptations of Shakespeare is that his 
original works are free for anyone to use the 

way they see fit. Not so for works still under 
copyright, like Harry Potter or the Star Wars 
characters. Some creative workers would like 
to see the time for ownership increased or 
made perpetual (Helprin, 2007, 2010). Many 
would like to see contemporary copyright in-
clude more flexibility for use by those other 
than the copyright owner instead of enhanced 
and more absolute control (Aufderheide and 
Jaszi, 2011; Lessig, 2004). The struggle is 
over how much, when, and the level of gen-
erality to which, ideas are owned and con-
trolled via copyright law.

Patent law offers a shorter, but includes 
a more absolute, period of protection than 
copyright. The international term of protec-
tion is 20 years for most inventions, from 
the date of filing. Patentable inventions must 
be original and offer an inventive step be-
yond the current state of art in a given area 
to receive protection (Adelman et al., 2010). 
Scientific and technological innovations cov-
ered by patents also become part of the public 
domain after the expiration of the patent term. 
At this time, anybody can then commercially 
exploit the idea. While there is no ‘interna-
tional patent’, the World Intellectual Property 
Organization (WIPO) manages the Patent 
Cooperation Treaty (PCT) and thus serves as 
the international clearing house for patent fil-
ing by making it easier for inventors to file 
patents in multiple countries simultaneously.

Despite the language of balance often used 
to narrate the development of IPRs, it should 
be noted that the history of intellectual prop-
erty has been a history of expanding rights. 
The primary global regulatory institutions 
dealing with issues of intellectual property 
have developed because there has been an 
interest in seeing more comprehensive global 
rules governing the protection of IP. These in-
ternational agencies see their role as facilitat-
ing trade by protecting property rights and by 
expanding the scope and protection of intel-
lectual property laws internationally. The evo-
lution of intellectual property rights is bound 
up with the development of a global capitalist 
system (May and Sell, 2006). At the interna-
tional level, treaties have been designed to 
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preserve domestic economies from outside 
theft and provide protection for works that 
were sent into international trade (World 
Intellectual Property Organization, 2014b).

The International Landscape of 
Intellectual Property Rights

With the underlying justification and basic 
tenets of copyright and patent law in mind, 
this section will now look at the regulatory 
structures of IP at the international level. The 
global ecology of intellectual property can 
only be briefly described here. The two pri-
mary organizations governing intellectual 
property rights at the global level are WIPO, 
a specialized agency of the United Nations 
(UN) and the World Trade Organization 
(WTO) via the Trade Related Aspects of 
Intellectual Property Agreement (TRIPS). 
The international scene has, as Ahmed Abdel 
Latif notes, undergone a turbulent decade:

In the span of a few years, it has been confronted 
with a series of major challenges including the 
implementation of the World Trade Organization 
(WTO) Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPs), the exponential 
growth in the demand for intellectual property 
rights, the proliferation of international fora deal-
ing with intellectual property matters, the conclu-
sion of bilateral, regional and plurilateral 
agreements with far reaching intellectual property 
provisions and growing tensions between on one 
hand a potent drive for stronger enforcement of 
intellectual property rights and on the other hand 
a forceful push for greater access to medicines, 
technologies And knowledge. (Latif, 2011: 36)

These turbulent times are indicative of the 
present and future of international intellec-
tual property.

Since the 1970s, the UN has been home 
to WIPO, which remains the central author-
ity on IP and is responsible for overseeing 
and managing the vast majority of treaties 
pertaining to the subject, including the most 
famous – the Berne and Paris Conventions 
(May 2007). Since becoming a UN special-
ized agency, WIPO has understood its role 

as promoting the expansion of IPRs globally, 
training people from the global south in the 
use of intellectual property laws, and claim-
ing that strong protection of IP supports the 
larger mission of the United Nations regard-
ing development. Economic development, it 
is argued by WIPO, occurs in the presence 
of strong intellectual property agreements 
and thus educating those in the global south  
about IP will lead to future development 
(Halbert, 2007).

As a state-based organization representing 
multiple different perspectives on the role of 
IP, WIPO has been somewhat responsive to 
the contemporary debates over the value of IP 
for development and the global south. For ex-
ample, in response to controversies over the 
misappropriation of traditional knowledge 
and what has been called biopiracy, WIPO 
created the Intergovernmental Committee on 
Intellectual Property and Genetic Resources, 
Traditional Knowledge and Folklore. The 
committee has been part of the ongoing ef-
fort to understand traditional knowledge in 
the context of IP but has also highlighted the 
problems of working within an organization 
designed to negotiate with nation-states and 
not with indigenous groups. The creation of 
a structure to address issues of traditional 
knowledge has not yet convinced many in-
digenous peoples that their interests will 
be met under the auspices of the organiza-
tion (Asia Indigenous Peoples Pact, 2012). 
Furthermore, IP as a modern commercial 
right, is an uneasy fit with traditional knowl-
edge and cultural expressions produced and 
managed under very different regulatory re-
gimes (Boateng, 2011; da Cunha, 2009).

WIPO has also recently taken up issues of 
development more substantively. The devel-
opment agenda was initiated by civil society 
groups and states in the global south which 
sought clarification on how WIPO supported 
the UN’s larger development goals. The re-
sult of these negotiations has been an effort 
to more clearly link WIPO’s work with the 
UN’s development goals (De Beer, 2009). 
Thus, despite being an agency that has often 
supported the efforts of the developed nations 
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to protect their IP internationally, WIPO has 
also demonstrated its willingness to respond 
to and discuss perspectives on IP that are 
more critical of the status quo. However, the 
IP landscape remains very pro-IP, even as the 
politics of IP have changed. First, as Susan 
Sell notes, developing countries have become 
far more sophisticated in how they approach 
issues of intellectual property and develop-
ment, especially around access to medicines, 
and thus have become more capable of ne-
gotiating around issues of IP. However, in 
response, developed countries have also 
changed their strategies, shifting to multi-
lateral agreements to continue to increase IP 
protection (Sell, 2011: 20–1).

Other UN agencies have also played a 
role in the global protection of IP. First, de-
spite its clearly secondary role, the Universal 
Copyright Convention (UCC) remains 
in place and is governed by the United 
Nations Educational, Scientific and Cultural 
Organization (UNESCO). Signatories to 
the UCC include only 18 member states to 
the Berne Convention’s 166 signatory na-
tions (United Nations Educational, Scientific 
and Cultural Organization, 2014; World 
Intellectual Property Organization, 2014a). 
However, while not as popular as the Berne 
Convention, during the Cold War and well 
into the 1980s, when neither the United 
States nor Russia had signed the Berne 
Convention, the UCC was the primary in-
ternational mechanism covering copyrighted 
works for the US and the USSR. The sig-
nificant difference between the UCC and the 
Berne Convention was the lack of a provi-
sion protecting an author’s moral rights in 
the UCC, an issue important to the US which 
does not include such protection in domestic 
law. Furthermore, UNESCO with its focus 
on education and culture retains a slightly 
different perspective on the role of IP glob-
ally, which may be more prone to sharing to 
enhance development than privatizing rights.

Second, the UN Declaration on the Rights 
of Indigenous Peoples includes specific pro-
visions regarding IPRs. This declaration was 
ratified by 144 nations, with only Australia, 

Canada, New Zealand and the United States 
voting against it (United Nations Permanent 
Forum on Indigenous Issues, 2013). The 
UN Declaration on the Rights of Indigenous 
Peoples extends to indigenous peoples the 
right to protect their cultural heritage and 
intellectual property in Article 31 (United 
Nations Permanent Forum on Indigenous 
Issues, 2013). While the declaration does 
not have the same force of law as the treaties 
governed by WIPO, it does highlight the con-
cern felt by indigenous peoples regarding the 
methods and processes in place for preserv-
ing cultural heritage and traditional cultural 
expressions and knowledge.

Third, the Convention on Biological 
Diversity (CBD) also contains language 
related to intellectual property protection. 
Specifically, Article 16 on the Access to and 
Transfer of Technology indicates that any 
relevant technology transfers including those 
related to biotechnology must respect the ex-
isting international conventions on IP (Anon, 
1993). Thus, throughout the UN, it is possi-
ble to see a general respect given to the con-
cept of intellectual property and its relevance 
across all dimensions of international action.

Fourth, the Universal Declaration of 
Human Rights extends protection to ‘the 
right freely to participate in the cultural life of 
the community, to enjoy the arts and to share 
in scientific advancement and its benefits’, 
as well as the right to ‘the protection of the 
moral and material interests resulting from 
any scientific, literary or artistic production 
of which he is the author’ (United Nations, 
2013). Such language offers assurance that 
a balance should be constructed between the 
individual rights to benefit from authorship 
and the cultural community of arts and sci-
ences. It also places cultural and scientific 
creation within the context of international 
human rights discourses that could better en-
sure public access and ‘fair use’ (Hamelink, 
2004: 47).

Outside the United Nations, the most 
significant international agreement dealing 
with IP is the TRIPS Agreement adminis-
tered by the WTO. In order to join the WTO, 
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member nations were required to sign up 
to the TRIPS and modify their domestic 
laws accordingly (Drahos, 2003). What was 
unique about the TRIPS method of IP pro-
tection was the claim that a lack of intellec-
tual property protection was a barrier to trade 
(unlike the more conventional understand-
ing that monopoly behaviour is a barrier to 
trade) and the specific inclusion of a dispute 
process that could enforce punitive sanctions 
against those that violated the agreement. 
Thus, TRIPS had teeth where WIPO did not. 
Daniel Gervais provides an excellent over-
view of the history and scope of the TRIPS 
agreement (Gervais, 2003).

The passage of TRIPS did not complete 
the efforts to regulate IP at the global level. 
The United States had pursued what many 
call TRIPS plus agreements bilaterally with 
many of its trading partners that enhanced 
the protection extended to intellectual prop-
erty beyond that required by TRIPS (El-Said, 
2005: 59; Gervais, 2007). TRIPS plus agree-
ments tended to focus on strengthening patent 
provisions especially as they relate to public 
health and access to medicines and ensuring 
that copyright lengths extend beyond the 50-
year minimum required in TRIPS (Gervais, 
2007; Rossi, 2006).

Furthermore, the recent and controversial 
efforts to establish the Anti-Counterfeiting 
Trade Agreement (ACTA) have received sig-
nificant attention, and as of this writing have 
met with massive public resistance around 
the world. Like its TRIPS predecessor, ac-
cess to the negotiating table of ACTA was 
limited and followed what both Peter Yu 
and Daniel Gervais have called a country 
club model of membership (Yu, 2011: 2–3). 
However, public resistance around the world 
has at this point halted progress on formulat-
ing the agreement. Similar efforts to change 
United States law, in the form of the Stop 
On-line Piracy Act (SOPA), met with sub-
stantial resistance, including efforts by major 
web service companies such as Google who 
have an interest in preserving a freer flow of 
non-proprietary information to influence the 
debate (Constine, 2012).

While the UN’s goals aspire to enhance 
the development of the global south, when it 
comes to IPRs, there is a specific interest in 
seeing that the law reflects the most restrictive 
protections available in the developed world 
even if these do not reflect the needs of the 
developing world. For example, at this point, 
all the former Eastern European countries 
have joined the WTO and the TRIPs agree-
ment, requiring them to align their domestic 
laws with the international norms. Despite 
having acquiesced to the legal standards of 
the West, none of these countries have devel-
oped sufficiently vibrant indigenous cultural 
movements engaged in the international flow 
of cultural goods to require such strong pro-
tection. Instead, these rules work to protect 
American and European cultural products 
imported into the country and establish a sys-
tem for fighting what the US considers to be 
massive piracy.

The resulting international legal regimes 
produced through state-based negotiations 
may contain flexibilities that can be pointed 
to as evidence that the current state of inter-
national law is not excessive and adequately 
reflects the needs of the developing world. 
However, these flexibilities were hard fought 
concessions and have been replaced in many 
cases by further bilateral negotiations. For 
example, the TRIPS agreement provided the 
developing world and least developed coun-
tries with a longer period in which to pro-
mulgate and adopt the relevant intellectual 
property laws. Such flexibility can be pointed 
to as evidence of the willingness of the de-
veloped world to facilitate development and 
ensure that these countries will benefit from 
the laws they are now party to. It can also be 
understood, however, as a flexibility that still 
requires all countries to ultimately have the 
same level of protection.

The continued differences between the 
rich and the poor, the continued commercial 
differences between culture industry produc-
ers and consumers, the continued ideological 
differences between those seeking more pro-
tection and those seeking to minimize protec-
tion mean that these international regulatory 
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frameworks are the subject of contestation, 
political manoeuvrings, and efforts to push 
the law in opposing directions regarding the 
scale of protection. These struggles do not 
mean that developing countries cannot use IP 
to their benefit, and indeed, as Sell points out, 
some developing countries do see the law as 
being able to protect them from piracy from 
the West (Sell, 2011: 21). Rather, these divi-
sions demonstrate that the global political 
economy of IP was not established with the 
interests of the global south in mind and thus 
to utilize this legal structure means reframing 
the production of intellectual property related 
goods in terms defined by a Western commer-
cial market. In the next section, I will inves-
tigate the production of intellectual property 
regulation and the resistance to these laws in 
the context of globalization.

The Global Struggle over 
Intellectual Property and  
the Future

Thinking about IP through global lenses 
means that one sees the processes of network 
formation across the traditional lines of 
analysis – states, ideologies, etc. These inter-
national struggles are fought asymmetrically 
with the sides in the debate not evenly 
matched in terms of financial backing or 
advocacy power. Additionally, the players on 
each ‘side’ are not always clear.

Take for example the complex position of 
the United States within global IP struggles. 
It is no secret that the US leads the charge in 
terms of an international intellectual property 
maximalist position at the behest of its com-
mercial content producers – the publishing, 
movie, film, software and pharmaceutical in-
dustries. However, under the layer of corpo-
rate actors, who constitute the vast majority 
of copyright and patent ownership, is an ad-
ditional layer of creative workers and content 
users who hope to benefit from a new digital 
world that is global in scope. Furthermore, 
activists that would like to see the digital 

future be shaped by entirely new attitudes to-
wards the copy that are quite visible within 
the US discourse on intellectual property. 
Thus, the US international policy posi-
tion is at odds not only with the behaviour 
of the vast majority of people living on the 
planet but also with many of its own citizens. 
While the US government is at the forefront 
of international efforts to expand intellectual 
property protection, many US citizens are in 
direct opposition to these efforts. Thus, a tra-
ditional narrative that privileges the nation-
state as the primary international actor loses 
the complexity of global struggles emanating 
from the same geographical territory.

One cannot reduce globalized debates over 
IP to primarily corporate battles versus anti-
corporate forces either. For example, while a 
copyright maximalist position is clearly advo-
cated by the US-based lobbying associations, 
including the Motion Picture Association of 
America (MPAA) and the Recording Industry 
Association of America (RIAA) and their in-
ternational counterparts, the industry giant 
Google has favoured less restrictive copy-
right protection, in part because their busi-
ness model requires access to information. 
The computer technology industry offers an-
other examination of the complexities of the 
tension between how to protect copyrights 
and patents. The most visible corporate play-
ers such as Microsoft and Apple utilize copy-
right and patent laws to control innovation 
and development, but smaller firms and indi-
vidual software designers often seek to enter 
the programming world using open source 
models. Furthermore, the rising popularity 
of free and open source software means that 
even the big technology giants offer products 
using open source programming as well.

One possible way of configuring the glob-
al context of the debate on intellectual prop-
erty is to use the lens of digital futures and 
analogue pasts. Advocates for these two posi-
tions seek to shift the debate towards broader 
protection (analogue) or more flexible pro-
tection (digital). The struggle to expand in-
tellectual property protection is central to the 
ongoing transformation of the world from an 
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analogue to a digital environment. Thus, glo-
balization of IP is linked to larger patterns of 
digitization and a networked future.

It is quite common in the IP literature, 
especially the literature written about copy-
right, to claim that the digital world has 
changed everything about copyright law. 
Copyright law was designed to protect 
the copy in a world where control over the 
means of copying was relatively centralized. 
Printing presses, recording studios and film 
production equipment, for example, were ex-
pensive and access to these services was cen-
tralized into industrial sectors. Reproduction 
of copyrighted works when the means of 
reproduction remained relatively difficult to 
access could be more easily controlled by 
law (Halbert, 2008). If one wanted to make 
a reproduction of a record, the equipment 
to reproduce it with the same quality as the 
original was simply not available to the aver-
age person. After the introduction of the tape 
recorder, copying became easier, but qual-
ity remained quite low. A cassette recording 
from the radio might have been adequate, but 
did not provide the same sound quality as a 
purchased recording. The same can be said 
for written materials. Until the photocopy 
machine, technologies of print reproduction 
made it quite difficult, though not impossible, 
to engage in copying or the mass reproduc-
tion of a text. However, even with the photo-
copy machine, the photocopied book was not 
the same quality as the original.

While illegal copying could be found, 
as the very existence of IP laws in the first 
place demonstrates, to develop a viable ille-
gal commercial alternative for records, books 
or movies required a serious investment in 
equipment and the development of distribu-
tion networks for these goods. While such 
‘pirate’ activity has long been part of the 
intellectual property debate, it has been the 
decentralization of the means of reproduc-
tion that has been most devastating to the 
concept of copyright as offering control over 
the copy. The decentralization of the means 
of reproduction in the digital present cre-
ates a fundamentally different relationship 

between people, ideas and technology. In a 
world where everyone has access to copying 
technologies for all forms of media, the cir-
culation of goods without the control of the 
copyright owner becomes the norm and not 
the exception. Scholars focused on intellec-
tual property law are quite aware that the is-
sue of controlling digital copies is in need of 
reformulation (Benkler, 2006; Lessig, 2004; 
Zittrain, 2009).

In an attempt to grapple with the digital 
world through conventional practices, includ-
ing domestic law making, many nations are 
changing their laws to protect digital works 
at a level far beyond that required by inter-
national agreements and at a level not seen 
in the analogue world. South Korea, New 
Zealand, Canada, Britain and Sweden, for ex-
ample, have passed ‘three strikes and you’re 
out’ laws that impose fines and criminal pen-
alties on those who are caught file-sharing. 
These laws ban infringers from the Internet 
or impose other restrictive penalties after the 
third violation of the country’s copyright laws 
(Winseck, 2011). The digital future we want 
to inhabit is at stake in the production of laws 
focused on how copyright will be regulated 
on the Internet. Who will control the cultural 
products that can now flow without any con-
cern for the national boundaries of the state 
or the interests of property owners is one of 
the central points of struggle over the future 
of the Internet.

When efforts to maximize or minimize IP 
protection are mapped onto the framework of 
digital futures and analogue pasts, the under-
lying impulses motivating the different trajec-
tories becomes more visible. The expansive 
growth of international intellectual property 
law is an effort by industry and country ad-
vocates for the analogue past to deal with 
the digital future by extending the laws in 
place for copying in a more controlled and 
centralized world. However, the digital fu-
ture is a fundamentally different future where 
the means of reproduction have been so de-
centralized that controlling the copy means 
controlling individual behaviour in restrictive 
ways. Furthermore, what global individual 
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behaviour demonstrates is that more than 
anything, culture flows through sharing, in-
spiration and endless copying. Obviously, 
we continue to live in a less than perfect 
world where it is possible to talk of multiple 
Internets that do not connect, rather than a 
single global Internet (Knake, 2010: 26). 
However, the level of potential communica-
tion across national borders is more open 
than ever before. To seek to control, modify 
or halt this flow is to halt the potential of the 
Internet to connect people in ways that have 
never been possible before.

The digital future is also the future of the 
immaterial. The globalized reach of patents 
and trademarks, while not as affected by 
digitization as copyrights, are also indicative 
of the turn towards the immaterial. The ex-
tended protection provided to the underlying 
ideas as opposed to the products upon which 
these ideas are based shifts protection from 
the material object (which must be given up 
once sold) to the immaterial, which extends 
the rights of owners long after the mate-
rial product has been relinquished. To extend 
control over intangibles, and indeed over 
time, space and territory, requires a different 
and more expansive level of property control. 
Thus, IP in the context of globalization and 
digitalization helps illustrate the difficulties 
of a legal regime tied to the nation-state in 
an era of globalized flows of culture, prod-
ucts, and knowledge and the possibility for 
perpetual control.

What becomes obvious in the trajectories 
between maximalism and minimalism is that 
the contemporary global economic system 
is built upon a recognition that the immate-
rial ideas in the form of innovation (pro-
tected by patents), expressions (protected 
by copyrights) and branding (protected by 
trademarks) are the most valuable part of a 
product. The raw material and the product 
itself are increasingly ancillary to the value 
created by branding and the underlying ideas 
(Klein, 2009). It is the ‘intellectual property’ 
of an item that adds value while its material 
existence can be produced in the globalized 
flow of cheap labour for only a minimal cost. 

Sweatshops throughout the global south pro-
ducing cheap electronics and clothing for the 
globalized world can be sold at astronomi-
cally high prices not because labour costs are 
high, or workers valued, but because these 
material goods have been wrapped into an 
understanding of abstract value protected via 
intellectual property law.

The expansion of IP protection globally is 
aligned with a generation-long shift towards 
recognizing that it is the immaterial knowl-
edge, the innovation, the branding, and the 
ideas behind a product that provide its prima-
ry value, rather than the material object itself. 
Valuing and protecting immaterial knowl-
edge over the material product itself is most 
visible in the use of trademark law to create 
a global brand, as remarked upon by Naomi 
Klein in her work No Logo (Klein, 2009).

Nike, for example, is a global brand for a 
line of products not discernibly different from 
other sportswear. However, they are able to 
sell their brand for significantly more than the 
cost of production because of the added intel-
lectual property value of the globally known 
swoosh. ‘Knock-offs’ of tangible products re-
main an important issue for many trademark 
owners as global branding also means the 
global circulation of unauthorized versions 
of a popular brand. These products enter the 
global flow of trade, cross borders indiscrimi-
nately, and challenge the concept of ownership 
of immaterial property as well as the underly-
ing assumptions of the intellectual property 
system itself (Raustiala and Sprigman, 2012).

Branding Ethiopian coffee via trademark 
law is a case in point. Professor Madhavi 
Sunder tells the story of Getachew Mengistie, 
the director of Ethiopia’s Intellectual 
Property Office, who realized that Ethiopian 
coffee farmers were paid only 3–6 per cent of 
the retail value of their internationally recog-
nized coffee, coffee that Starbucks marketed 
and sold for up to US$26/pound. This story is 
not new, but instead exemplifies how the ex-
ploited raw materials of the global south are 
branded and sold to Western consumers with 
very little of the added value returning to 
the original producers. However, Mengistie 
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sought to change this. He began working on a 
strategy to trademark Ethiopian coffee variet-
ies and require companies such as Starbucks 
to pay a higher price for the initial raw ma-
terial. Starbucks fought hard to keep the 
Ethiopian coffee free of trademark control, 
but, through international pressure, finally 
relented (Sunder, 2012: 40–2).

The story of Ethiopian coffee suggests that 
despite the overwhelming advantage created 
by intellectual property laws for corporate 
cultures, the laws themselves can be used and 
appropriated against those who have histori-
cally benefited. It is telling that one of the most 
significant global brands – Starbucks – which 
imposes its trademarked corporate world on 
everything it touches would resist the efforts 
of poor coffee growers in Ethiopia who at-
tempted to utilize that same legal regime to 
protect their interests. The story of Ethiopian 
coffee is important not only because it il-
lustrates the power of the brand in creating 
value for a material product but it is also 
important because it demonstrates that intel-
lectual property laws can be used to address 
the disparities in wealth between the produc-
ers of the raw materials and the consumers 
of a branded product. That a country like 
Ethiopia may find value in global intellectual 
property laws and use them to defend its own 
efforts to funnel some of the commercial suc-
cess of coffee back to its producers helps to 
highlight the complexities of a global system 
that does not align around clear cross-cutting 
ideologies. While many in Ethiopia may ac-
tively seek access to medicine without pat-
ent protection or download free versions of 
Microsoft because they cannot afford an of-
ficial one, other Ethiopian actors may seek to 
use the law to defend commercial practices 
that could benefit the country. Thus, maxi-
malist and minimalist trajectories may work 
in different regimes of IP quite differently 
depending on the situation of those impacted.

Having acknowledged the complexities of 
the trajectories of maximalism and minimal-
ism and how these tendencies help us under-
stand the processes of globalization as a mov-
ing set of strategies on the part of multiple 

actors across the globe, the remainder of this 
section will provide several examples from 
the domain of copyright law that highlight the 
divide between the analogue world grounded 
in a state-based legal system and the global-
ized world of digital culture. In each of these 
examples, the stark difference between the 
way the state reacts to the flow of digital 
goods and the very existence of these sites 
of globalization demonstrates the sea change 
we are undergoing in terms of grappling with 
the ways things will be shared in the digital 
future. These examples also illustrate the fail-
ure of state-based legal enforcement mecha-
nisms to grapple with the cultural flows of 
the digital present and the impact this has on 
territoriality, sovereignty and the role of law, 
both domestically and internationally. These 
examples also point to the new trajectory in 
global intellectual property policing – where 
US domestic law becomes the global norm. 
I will discuss a few examples that illustrate 
the distinction between the analogue legal 
system and digital futures.

First, the recent shutdown of MegaUpload 
in conjunction with a raid on Kim DotCom’s 
home in New Zealand highlights the ap-
proach to criminal copyright now understood 
as appropriate at the global level and repre-
sents a scorched earth approach to copyright 
infringement and international enforcement 
(Ernesto, 2012a). As part of the effort to de-
stroy MegaUpload which, according to the 
indictment filed in a US federal court, was 
a haven for piracy, DotCom’s New Zealand 
home was raided, his assets frozen, the web-
site shut down, the servers seized, and all 
users, legitimate and illegitimate, deprived 
of their content without any opportunity to 
retrieve it. DotCom’s extradition to the US 
was sought. In an action that required the col-
laboration of United States and New Zealand 
law enforcement to arrest a dual German/
Finnish citizen living as a permanent resident 
of New Zealand and running a business that 
served a global customer base of millions, 
Kim DotCom and his criminal troubles are 
indicative of the globalized world of copy-
right within which we find ourselves.
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As one of the world’s most popular con-
tent sharing websites, the US shut down of 
MegaUpload was widely perceived to be an 
assertion of the supremacy of a copyright 
maximalist position in the wake of the failure 
of the ACTA legislation in the US (Bradley, 
2012). While the case remains mired in le-
gal technicalities, Kim DotCom has recent-
ly launched a new version of MegaUpload, 
called Mega that will be more difficult to po-
lice, as well as a new service called Megabox 
which will work with artists while respond-
ing technologically to the problems of pi-
racy (Gallagher, 2012; Guarini, 2013). Kim 
DotCom’s case exemplifies the nature of 
global copyright issues as they are filtered 
through the legal system of the analogue 
world. While he will ultimately be tried for 
breaking American law (while living in New 
Zealand), the ‘product’ he sold has no tangi-
ble form and is possibly located in every na-
tion in the world. The global world of digital 
culture is almost impossible to manage under 
the analogue world of national and interna-
tional law.

A second story that further clarifies the 
copyright maximalist position is the US 
government’s efforts to extradite Richard 
O’Dwyer to the United States on charges of 
criminal copyright infringement. When he 
was arrested, O’Dwyer was a college student 
who ran a website called TV Shack. TV Shack 
allowed users to share links to on-line video 
content. As the New York Times article cover-
ing the case noted, O’Dwyer, ‘has found him-
self in the middle of a fierce battle between 
two of America’s great exports: Hollywood 
and the Internet’ (Sengupta, 2012). At issue in 
this case is not the direct piracy of Hollywood 
material, but a website that linked to other 
sites that may have pirated Hollywood ma-
terial. For creating this website, O’Dwyer 
was arrested by City of London police along 
with US Customs officials (Gabbatt, 2012). 
The US sought O’Dwyer’s extradition to face 
criminal charges that could result in up to ten 
years in prison, a penalty well out of propor-
tion with the ‘crime’. While the case has not 
been widely reported in the United States, 

many in the UK find the US claims against 
a UK citizen threatening to their sovereignty 
and there have been popular efforts to halt the 
extradition. In 2012, O’Dwyer travelled to 
New York where he signed a ‘deferred pros-
ecution agreement’ and was fined the equiva-
lent of £20,000 (Gabbatt, 2012).

Extraditing possible criminals to face trial 
in a country where they committed crimes is 
not new, but is part of the legal structure in 
place that allows states to enforce their laws. 
However, O’Dwyer was never physically in 
the United States nor did his website have 
servers in the US, like DotCom did. Thus, 
unlike a crime against physical property that 
would have required O’Dwyer to have been 
physically in US territory to achieve the same 
results, O’Dwyer, according to this logic, can 
be arrested and tried in American courts for 
activities he undertook using his personal 
computer in a completely different coun-
try. While his extradition is pursued by the  
US government, the US government’s agenda 
is that of Hollywood (Satran, 2012) and this 
case serves as a warning shot to those outside 
the US who would violate US law.

Similar efforts to shut down the widely 
popular file-sharing site, The Pirate Bay, in 
2006 not only met with complete resistance 
on the part of the site’s operators, but sparked 
a growing international political movement 
in the form of the Pirate Party to help re-
shape intellectual property laws worldwide 
(Erlingsson and Persson, 2011; Keating, 
2008). Like MegaUpload, The Pirate Bay has 
a global user base and is popular amongst 
file-sharers. Until recently, The Pirate Bay 
controlled their servers in secret physical lo-
cations. However, discovery and a potential 
raid on the servers was always a threat, even 
with backup servers in place. In response to 
the fear of another raid, The Pirate Bay be-
came truly global by moving its operations 
into the cloud in October 2012.

Cloud-based computing is a growing trend 
for all types of computer usages as technol-
ogy savvy people seek to access their data 
instantaneously from wherever they may be. 
Mobile devices and the need to link multiple 
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media devices to the same data encourage the 
notion of cloud-based management of data. 
Of course, ‘the cloud’ must also be located in 
a tangible place, but cloud hosting companies 
offer ‘virtual machine’ space where purchas-
ers of space are not known, privacy is ensured 
via encryption technology, and if one server 
goes down it is easy to configure a different 
virtual server with total anonymity (Ernesto, 
2012b). As The Pirate Bay operators told the 
on-line website, TorrentFreak, ‘Moving to the 
cloud lets TPB move from country to country, 
crossing borders seamlessly without down-
time. All the servers don’t even have to be 
hosted with the same provider, or even on the 
same continent’ (Ernesto, 2012b). While the 
cloud may have its own sets of problems, The 
Pirate Bay move highlights the way in which 
a global approach to file-sharing has become 
almost impossible to fight using the state-
based law enforcement approach of the past.

While the nation-state remains the central 
unit of analysis in the creation of an interna-
tional legal regime, these examples demon-
strate that the flow of culture and the patterns 
of use by content users are changing. The 
corporate global model seeks regulatory con-
trol via the law and in the face of fundamen-
tally different digital uses of creative work. 
These international actors include power-
ful trade organizations and industry players 
who are fully integrated into the negotiat-
ing arms of the most powerful states, those 
that have achieved full development – the 
United States, European countries, Japan 
and their trading partners. The views of the 
IP maximalists are enshrined in the language 
of property-based incentive structures. They 
continuously argue that without the protec-
tion of intellectual property, people would 
not create and their creations would not be 
publicly available. Their perspective on the 
use and application of international intel-
lectual property is illustrated through the US 
positions in the examples above.

However, there is a global alternative to the 
maximalist position that has emerged as part 
of the resistance to the over emphasis on intel-
lectual property (Halbert, 2005). The efforts 

to retain the space for a non-commercialized 
and free flow of culture, ideas, creative work 
and innovation, while ensuring the legal struc-
ture of intellectual property does not primari-
ly benefit the already developed players, have 
taken on a variety of names and approaches 
at the global level. These include the open 
access movement, the access to knowledge 
(A2K) groups, the initiative to provide access 
to medicines, the global creative commons 
model, and the development agenda. Each 
of these efforts and many more like them are 
supported by a global network of NGOs and 
civil society actors, the less developed coun-
tries, and activists in the global north that un-
derstand the need for less restrictive IP laws.

Those seeking a more flexible global IP 
structure are without a substantive voice and 
of course embrace their own set of contradic-
tions. Advocates for a more flexible IP sys-
tem have created global networks to build a 
narrative resistance to IP maximalism and the 
power of their message far exceeds their num-
bers, in part because their position is far more 
closely aligned with how most people share 
to begin with. There are small civil society 
groups, often with only a few staff, and some 
of the poorest countries in the world advo-
cating for enhanced sharing against some of 
the most powerful lobbies and nation-states. 
However, many poor countries may have pol-
icy makers and public officials who, having 
received training as elites, then advocate for 
an IP system that fits with the interests of far 
more powerful nations.

Agencies such as the Knowledge Ecology 
International (KEI), the Electronic Frontier 
Foundation (EFF), Public Knowledge, The 
South Centre and the Third World Network 
(TNW) provide a combination of political 
and scholarly advocacy for a more balanced 
sense of intellectual property enforcement 
that they argue will lead to a better distribu-
tion of wealth for those living in the global 
south. While advocates for a more limited 
scope of copyright protection are often called 
copyright minimalists, this term does not 
fit their position in part because virtually 
all advocates deemed ‘minimalists’ do not 
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reject the concept of intellectual property 
in its entirety, but rather seek to reduce the 
terms and scope of ownership and improve 
the possibilities of the public domain. In oth-
er words, while some may advocate for the 
elimination of all copyright law (Smiers and 
Van Schijndel, 2008), the vast majority em-
brace the underlying system of intellectual 
property but feel it has been skewed too far in 
favour of industry interests.

Outside the domains of capitalist efforts to 
own and control the distribution of commer-
cial goods, there is a global flow of innova-
tion, information and creativity that offers a 
fundamentally different view of the world. In 
the university system, global research coop-
eratives in science and technology continue 
to exist where a balance between secrecy 
and competition keeps innovation moving 
forward. The Creative Commons (CC) and 
Free and Open Source Software (FOSS) 
efforts have created a global space within 
which the circulation of ideas can move for-
ward free and unhindered by property barri-
ers, or with less restrictive property barriers 
than those established under global IP laws. 
Communications technologies work despite, 
not because of, IP and the foundation of 
much of what we understand as the Internet 
is based upon open source software.

The networks of sharing and the digital 
citizens it has produced are indicative of a 
generationally different approach to knowl-
edge production and sharing. When your 
peer group can be in a gaming environment 
with global reach, a university setting with 
international nodes, or a global business, it 
is technology and not the state that best fa-
cilitates the possibility of global exchange. 
While the reality may not yet live up to the 
promise, digital generations encounter the 
world and culture much more differently 
than past generations. The demand is for 
instantaneous access to all entertainment re-
gardless of geography, as well as an ability to 
share it freely with others. It is almost taken 
for granted that knowledge will be instantly 
accessible and easily acquired, indicating 
the future demise or radical alteration of the 

system of university education. The ongoing 
and significant digital divide notwithstand-
ing, citizens understand content sharing and 
user generated content as essential to future 
progress and innovation. To the extent that 
copyright gets in the way, there is no use for 
it. Those taking the minimalist approach are 
situated in all countries across the globe, put-
ting the vast majority of the world’s popula-
tion in direct opposition with their govern-
ments and those that own the intellectual 
property. MacKenzie Wark conceptualized 
this as Marx 2.0 (Wark, 2004).

The emergence of the Pirate Party is yet 
another indication of how different the under-
standing of content acquisition is for the digi-
tal generation. Perhaps more accurately, the 
digital era has provided a new method to break 
through the property boundaries established 
by industry owners of content. Prior efforts to 
halt copying could be directed at concentrated 
players – those who produced mass quantities 
of CDs, knock-off luxury goods, movies, and 
the like. They remained a central locus of il-
legal production. The devolution of piracy due 
to the digital age means that the law must now 
criminalize everyone if it intends to halt the 
‘theft’. The future implications of 3-D printers 
only exacerbate the transformations underway.

Furthermore, as is also prevalent in the 
IP literature, the boundaries between inspi-
ration and originality versus appropriation 
and adaptation are at best blurry. While the 
legal effort is to expand protection to reduce 
the availability of knock-off products, an ef-
fort that is built on clear property boundar-
ies around the intangible, from a more criti-
cal perspective, the knock-off, highlights the 
importance of ‘sharing’ for future innovation 
(Raustiala and Sprigman, 2012).

A different example has to do with the 
global nature of file-sharing that has become 
the standard method for sharing music and en-
tertainment products in the information age. 
Piracy as understood by the content indus-
tries is a global problem, but it is a problem 
created by sufficient wealth to be digitally 
connected – it is a problem of relative afflu-
ence. Countries without Internet connections, 
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computers, or even cell phones, remain dis-
connected even from pirated digital goods. 
Thus, when states advocate for stronger IP 
laws to protect the property claimed by the 
content industries, they act against their own 
populations who are devising new ways of 
sharing content and the evolving digital cul-
tures created by the Internet. In other words, 
they are defending the old against the new. 
These new tensions and lines of struggle only 
become visible when one uses a global in-
stead of an international lens to understand 
the world of intellectual property.

Conclusion

Globalization as a field is both critical and 
reflective, with tendrils moving into different 
disciplinary avenues. To think within a global 
frame is to think about issues not just in rela-
tion to the state, but to move beyond the 
nation-state to understand the interconnect-
edness of the world. While a traditional inter-
national view would perhaps understand the 
only relevant actors to be states engaged in 
negotiations through member-based interna-
tional organizations like the UN, in reality 
the global architecture of IP includes many 
other dimensions. It includes nations, UN 
agencies, the World Trade Organization 
(WTO), civil society actors, NGOs and polit-
ical activists. While some may disagree with 
labelling the intellectual positions of those 
active in fields related to intellectual property 
as embracing a maximalist or a minimalist 
trajectory, these categories are useful when 
providing a description of the political 
debates over the scope, duration and content 
of IP regulation. The debate over intellectual 
property can be characterized through efforts 
to pull protection towards longer terms, 
broader protection and more consequences 
for violations, or towards a more limited 
scope, shorter periods, or against further 
criminalization. One should not take these 
terms as oppositional binaries but instead as 
trajectories along a continuum of approaches 

to IP. Furthermore, these trajectories do not 
map easily along the traditional lines of 
analysis – north versus south, communism 
versus capitalism, etc.

Intellectual property has always had global 
implications. These global trajectories will 
continue to structure IP debates well into the 
future. As we move further into the digital 
future and away from the analogue past, our 
lived experiences become more implicated in 
global flows of commercial goods and cultur-
al products. It is important that the shape of 
intellectual property laws to come adequately 
reflect the cultural needs and desires of the 
world’s people instead of the short-term in-
terests of an industrial past.

Discussion Questions

(a)	 In what ways are national and international 
property rights law incompatible with traditional 
conceptions of ‘knowledge’?

(b)	 Intellectual property rights are constructed and 
applied to serve whose interests primarily?

(c)	 How are new information technologies trans-
forming the meaning of intellectual property?
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